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HEKOTOPBIE KOMMEHTAPHUU O AEATEJBHOCTU TIPOKYPATYPHI B
BOPBBE C IIBITKAMUA
bapno Kaguposa

JOKTOPAHT AK&,IICMI/II/I IMPaBOOXPAHUTCIIbHBIX OPIraHOB

AHHOTALMSA

B nanHoO#1 cTaThe npeicTaBIeHbl HEKOTOPBIE ACTIEKTHI ISATEILHOCTH OPTaHOB MPOKYpaTyphl B
chepe MPOTUBOICHCTBHSI TIBITKAM. AHATU3UPYIOTCS MHEHUS, BRICKa3aHHBIC YUCHBIMU B 3TOU
oOmacTu. ABTOp BBICKa3aJl CBOE€ MHEHHE O TIPOBOJAMMBIX B HaIlleH cTpaHe pedopmax B 001acTh
OOpBOBI C TIBITKAMM.

KawueBble  cioBa:  [bITKM,  HOPOKypaTypa,  HOpoKypopckuit  Hamzop, OOH,
MIPaBOOXPAHUTEIIbHBIEC OPTaHBI.

BBenenne

B mnocnegnue ronapl B Hamiel cTpaHe mpoBeaeHa Oosbinas paboTa Mo AajdbHEHIIeMy
YKPEIUICHUIO TapaHTUM mpaB M CBOOOJ Tpak/laH, B TOM YKCJIE TMPEAOTBPAIICHUIO MBITOK U
JIPYTUX KECTOKMX, OECUETOBEUHBIX WM YHUKAIOUUX JOCTOMHCTBO BHUJOB OOpamieHus U
HaKa3aHUsl.

[Ipu 5TOM HEOOXOIMMO MPOAOHKUTH PadOTy MO co37AaHUI0 3(P(OEKTUBHBIX MPABOBBIX
MEXaHU3MOB PaHHEr0 TPENYNPEXKICHUS TMHITOK, ONEPaTUBHOTO H OOBEKTUBHOTO
pPacCMOTPEHUSI CBSI3aHHBIX C 3TUM OOpaIllEHUM, PETyIsIPHBIX MOHUTOPUHIOBBIX MOCEHICHUMN
MECT COJIEpKaHUS JIUI C OTPAHUYEHHOUN CBOOO 10 MepeIBUKECHHUSL.

C Vkazom Ilpesunenta PecnyOnuku VY30ekuctan ot 26 wuions 2021 roma B meisix
COBEPIICHCTBOBAHUSI HAIMOHAJIBHBIX MPEBEHTHUBHBIX MEXAaHHW3MOB MO MPEAYNPEKICHUIO
MBITOK ¢ yuyeroM HammonansHo# ctpaternn PecryOnuku Y30€KucTaH Mo mpaBaM YesioBeKa,
PEKOMEHJAIMii YCTaBHBIX OpPraHoB W JoroBopHeix komuTeToB OOH, u obecmneunth
BBINOJIHEHUE 3a/1a4, NOCTaBJeHHbIX B [ocymapcTBeHHOM mnporpamme «l'of moanepkku
MOJIOJICKH U YKpEIJIeHUs 310poBbsi HaceneHus» npunsaTo [loctanosnenue I1I1-5163 «O
JAOMOJIHUTEJIbHBIX MepPax M0 COBEPUHICHCTBOBAHUIO CHUCTEMbl BbISIBJIEHUSI H
npeaynpe:xxaeHus NbITOK.

[TocTaHOBIIEHHE CTABUT PsiJl IEPBOOYEPETHBIX 3314 110 BBISIBJICHUIO CIIyYaeB MBITOK U IPYTHUX
KECTOKHUX, OECUECTTOBEYHBIX WM YHIDKAIOIINX IOCTOMHCTBO BUIOB OOpAIlleHUs U HAKa3aHUsI U
MOBBIMICHUIO YPHEKTUBHOCTH CUCTEMBI UX MPETYTPEIKICHUS.

B wactHOCTH:
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> MIPUBEJCHUE CUCTEMbI BBISIBIICHUS U NIPEAYIIPEKICHUS CIIydacB IPUMEHEHHS TIBITOK B
COOTBETCTBHE C OOIICTPU3HAHHBIMU MPUHIUIAMU U HOPMAaMH MEXKIyHApOJHOTO IpaBa B
00JIacTH MPaB YEJIOBEKA;

> cTporoe obOecrieueHUe aAMUHUCTPALMCH YUpeKACHUS HEIOMyIICHUs MPOCMOTpa
oOpallleHnii, HampaBJICHHBIX JIMIIAMH C OrPaHUYCHHON CBOOOJOM MEPENBUKEHUS B
HallMOHAJIbHBIE HWHCTUTYTHl 110 MpaBaM 4YEJIOBEKAa, a TaKXKE€ HUX HE3aMEIJIUTEIbHOTO
HAMNpPaBJICHUS MTOTY4aTeNto;

> COBEPIIICHCTBOBAHNE MEXaHHW3Ma OINEPATHBHOTO W OOBEKTUBHOTO PACCMOTPEHUS
oOpallleHuil 0 clydasx MPUMEHEHHS MBITOK, a TAaKXE HEOTBPATUMOCTH TMPUBJICUCHUS K
OTBETCTBEHHOCTH BUHOBHBIX JIHII;

> obecrieueHne OKa3aHMs COITMAIBLHOM, MPABOBOM, MCHUXOJOTHUYECKON U MEIUITUMHCKOM
MMOMOIIM TMOCTPAJaBIIMM OT IMPUMEHEHHUS MBITOK, a TaKXKE KOMIICHCAIIUM HAHECEHHOIO UM
yiiepoa;

> IIUPOKOE TIPUBJICUYCHUE HMHCTUTYTOB TPaKIAHCKOTO OOIECTBA JESITCIHBHOCTH II0
BBISIBJICHUIO M TIPEAYNPEKICHUIO CIy4yaeB MPUMEHEHHS TBITOK, a TaKke oOecredeHue ux
3 PEKTUBHOTO COTPYAHUYECTBA C TOCY/IAPCTBEHHBIMU OpTraHaMMU;

> JIOBEJICHUE /10 MIUPOKON OOIIECTBEHHOCTH MH(POPMAIIUU O pe3yJibTaTaxX AEsITeIbHOCTH
10 BBISIBJICHUIO U TIPEAYNPEKICHUIO CIIy4aeB MPUMEHEHUS MBITOK;

> HAIQKWBAHUE TECHOTO COTPYAHUYECTBA C MEXIYHAPOJIHBIMUA OpTaHU3ALUAMU U
HaIlMOHAJIbHBIMM HWHCTUTYTaMH 3apyOCKHBIX TOCYyJAapCcTB B OOJACTH MPeRyHpexacHUs
MIPUMEHEHUS MBITOK.

AHaJIM3 OCHOBHOM JIUTEPATYPbI

AHanu3upys METOAbI MOBBIIIEHNS 3 (HEKTUBHOCTH MTPOKYPOPCKOTO HAA30pa 32 UCTIOTHEHUEM
3aKOHOJIaTeILCTBA 00 00ECTIEUeHNH MPaB U CBOOO/I TpaXKaaH ¥ MPOTHUBOJACHCTBUH MBITKAM CO
CTOPOHBI MPOKYPATYPHI, OUEHb BAXKHO MPOBEPATh U UHCIIEKTUPOBATH METOJIBI OOECTICYCHUS
HCIIOJIHEHUS 3aKOHA B paMKax MPOKYpOpCKOro Hajazopa. Jlaxke B MeTolax MPOKYpPOPCKOTO
HaJ30pa MOHWMAETCSd HAay4HO OOOCHOBaHHAs W TPOBEPEHHAs MPAKTUKA MPUMEHEHUS U
MMILIEMEHTALMH 3aKOHHBIX CPEICTB IPOKYPOPCKOro Haxzopal.

B wactHOCTH, mpoKypaTypa SBISETCS YYaCTHUKOM TaKWX MPABOOTHOIICHMI, Kak
COOTBETCTBHE TocynapcTBa KOHCTUTYIIMU B KayecTBE HAA30PHOTO OpraHa, 3alluTa MpaB U
cB0OOM dYeloBeKa W TpaKIaHWHA, HCKIIOYCHHE WHTEPECOB OOIIECTBA W TOCYAapCTBa,
o0ecrnieueHre BEpXOBEHCTBA 3aKOHA.

! I'puropsesa H.B. “ITpokypopckuii Hamzop” Vuebnoe nocobue. / H.B. I'puropbesa. — 6-e uza. — Mocksa.: [TMOP:

NH®PA -M, 2017.-C. 4.
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Mpbl MOXKEM BHUAETH OT3bIBBI HECKOIBKUX YYEHBIX 00 3(P(EKTUBHOI OpraHu3anuu
pacclieZloBaHus, TPOBOAMMOTIO B IEJIsIX 00eCIeYeHUs MpaB U CBOOOI TPaX/1aH U UCTIOTHEHHS
3aKOHOJATENbCTBA, CBA3aHHOIO ¢ OOPHOOI ¢ MBITKAMU, IIPU OCYILECTBIEHUH POKYPOPCKOTI0
HaJ30pAa.

Toouoc Kesuin cuutaer, yto B 60ps0€ € MBITKAMU U AKECTOKUM OOpAILIEHUEM C IIBITAEMBIMU
MIPUBOJISATCS YETHIPE OCHOBHBIX OOIIMX MPEINOI0KEHUS:

- YTO MBITKH - 3TO BOIIPOC apeCTa U I0Ipoca;

- TOT (akT, YTO 3aKJIIOUYEHHBIE MO MOJUTUYECKHMM MOTHBAM WU MPEIPacCylKaMm SIBISIOTCS
KEPTBAMU apXE€THUIIa MBITOK;

- YTO IpaBoOBas pedopMa SABISETCS OTHUM U3 JTyULINX CIOCOOOB OOPHOBI C MBITKaMU;

- MOYEPKUBAETCS, YTO MOHMTOPHMHT [PAB YETOBEKA IOMOTAET MOJIOKUTH KOHEL] HACHIIUIO®,
B uccnenoBarenbckoit pabote

A.H.AXxHanoBa HOPMBI, MPEAyCMaTPUBAIOLINE OCOOBIA MOPSIOK PACCMOTPEHUS Kajlod U
3asBieHUI B cepe OOpbObI ¢ MBITKAMU, MPEAYNPEXKACHHS MBITOK U pacciaeoBaHus (PakToB
MBITOK, T.€.

- [IPY PACCMOTPEHUU 3aABJICHUI O MEpaX MPECEUCHHUS;

- MpPU HAaXOXICHUM JIMIla B MECTax JIMIIEHUS CBOOOJbl B CBA3U C NPUMEHEHUEM MEpHI
IIPECEUECHHS],;

- BO BpeMsl 10CyJIeOHOTO POU3BOICTBA;

- IIpY BBIHECEHUH NTPOKYPOPOM MOCTAHOBJICHUS 110 BO30YX JACHHOMY €MY YrOJIOBHOMY JIEIY;

- MOAYEPKHYJI, YTO 3TO JAOJDKHO OBITh BKIKOYEHO B IPEIBAPUTENLHOE PACCMOTPEHHME Aena’.

B wacTHOCTH, B TPaBOOXPaHUTENbHBIX OpraHax ooecredyeHne coOI0eHUs 3aKOHOAATEeNIbCTBA
ABJISIETCS] MPEAMETOM IPOKYPOPCKOTO HAJI30pa.

B nomonHeHune K JApyrMM TOCYJIAapCTBEHHBIM OpraHaM, OOJIaJarouIMM pa3iudHbIMU
MOJIHOMOYMSMU U (DYHKIMSAMH, JEATEIbHOCTh MPOKYpaTypbl B 3apyOeXHBIX CTpaHax
NPUHLMIIKATIBHO OTJIMYaeTCss Jpyr OT JjApyra. B 3apyOexHBIX cTpaHax MpoKypaTypa
BBITMIOJHACT pa3audHble PyHKUMU. X NesTeNbHOCTh OCYIIECTBISIETCS B MPUCYTCTBUU CyJa,
OpraHOB IOCTUIIMM W OTHAEIbHBIM HE3aBHCHUMBIM 0O0pa3oM, Jaxe Haa30p 3a OCHOBHBIM
JI0O3HAHUEM, PACCIIENOBAaHUEM, MCIIOJIHEHUEM 3aKoHomarenbcTBa. A.B.Kommmos* ocermi

2 Tobias Kelly. “The Struggle Against Torture: Challenges, Assumptions and New Directions” Journal of Human Rights
Practice, 11, 2019, 324-333 / doi: 10.1093/jhuman/huz019 / Advance Access Publication Date: 23 July 2019

3 Axmano A.H., “TlomcieqcTBEHHOCTh YTOJOBHBIX JeJd M JAPYTHE BOIPOCHI MPOTUBOACHCTBHS IBITKaM’ JOKTOD
IOPUIIMYECKUX HayK, mpodeccop, 3aciayxeHHbld padbotHuk MBJl PK, unen HaydHo-KOHCYNBTaTHBHOTO COBETa MpHU
Bepxosiom Cyne PK, akagemuxk KasHAEH. https://online.zakon.kz/Document/?doc_id=32407743&pos=6;-
108#p0os=6;-108

* Komunos A.B. “TanOupkopiapHu XyKyKHi XMMOs KWJIMIITA KapaTHJITaH KOHYHJIAp MKPOCH YCTHIAH MPOKYPOp
HA30paTHHUHT TALIKWIMH-XYKYyKUH acociapuHu Takomwuiamrupuir” FOpuauk ¢annap Oyiinua ¢ancada JOKTOpU
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NEeATENbHOCTh OPraHOB NPOKYpaTypbl 3apyOeXKHBIX CTpPaH B KayeCTBE ABYX OCHOBHBIX
MojeJei. B aToi, o cyTH, nepBor MOJEIH ITPOKypaTypa pacCMaTpUBAETCs KaK yIPaBICHUE
YTOJIOBHOI'O TMpECIEAOBaHMS, B TO BPEMS KaKk BO BTOPOW MOJENIM OHA aHAIM3HPYETCS Kak

OpraHbl, OCYIICCTBIISIFOIINEC HAI30P HAJl 3aKOHOIaTeILCTBOM. VICXO/Is U3 3THX B3IJISI0B, MBI
MOKEM BHUCTh, YTO Ka)KJ0C T'OCYIapCTBO OCHOBBIBACTCS Ha HAIPABJICHHH M MOJTHOMOYHUSIX
JEATEILHOCTH MPOKYPATYPHI.

[IpokypaTtypa HE TOJBKO CJICAWT 3a COOJIOCHWEM MpaB W CBOOOA TpaXkAaH, MPOBOJIUT
MIPOBEPKH, HO U YYACTBYET B CyJI€OHOM pacCMOTPEHHUH CBS3aHHBIX C HUMHU CIopoB. Kpome
TOTO, TPOKypaTypa, KaK KOOPAWHUPYIOIIWA OpraH, HWMEET IpaBO MPOBOAWTHh WU
OpraHU30BBIBATH MAaCCOBBIE TTPOBEPKH B YCTAHOBIICHHOM TOPSIJIKE, MPUBIIEKAs CIICITHAIICTOB
10 HaA30py U sKcneptuse. IIpokypaTypa uMeeT BO3MOKHOCTh OPraHW30BaTh 3aIIUTY IIpaBa
KaK I1eJIOCTHBIM MEXaHU3M B HAIMOHAJIBLHOM MacITade, 6jarojaps TOMy, 4To IIPOKyparypa
COCTOMT M3 IIEJIOCTHOM IIEHTPATN30BAHHON CUCTEMBI U B KaXKJ0W TEPPUTOPHUATIHLHON SIUHUIIC
€CThb MPOKypaTypa.

Ha nmanHplii MOMEHT HepaspbhIBHAs CBs3b HAA30pa MPOKYpaTypbl W ACATEIHHOCTH TIO
obecrieyeHU0 TpaB U CBOOOJ TpaxaaH CTaHOBUTCS Oosiee o4eBUAHOM. B mporiecce
OCYIIECTBICHUS HAI30pa 3a HCIOTHCHHEM 3aKOHOB IPOKYpPOP MPUHUMAET ONEPATHBHO-
PO3BICKHBIE MEPBI, IOCIEICTBEHHYIO IMPOBEPKY, JI03HAHUE, PACCIeI0BaHNUE, KPOME TOTO, IpHU
MPaBWJIBHOM OCYIIECTBICHUU TIpaB TPaXJaH B YUYPCSKJICHHUSAX HCIOJHCHHS HaKa3aHUWMH,
CICACTBEHHBIX  M30JIITOpax,  IIEHTpPaX  BPEMEHHOTO  COACPKAHUS  HMCIOJIHCHHUE
3aKOHOJATEILCTBA MPUBOMT K HAJICKAIIIEMy 00CCIICUCHHIO.

BoiBoj

B uensix noBbiiieHusi 3PGEKTUBHOCTH JEATEIBHOCTH OPraHOB IPOKYpPATyphl, CO3AaHUs
MIPOYHOM MPaBOBOM 0a3bl JJIsi OTKPHITOW M CIIPaBEUIMBOM MPOKYPOPCKOW JCSITEIBHOCTH, a
OCHOBHBIM KpHUTEpPHEM CJieJlaTh NpUHIUN «3aKOH — MNPHOPUTET, HAKa3aHWue —
HEOTBPATUMOCTbY», YCWIMTHh HAJI30p 3@ JIEITEIbHOCTh  ONEPATUBHO-PO3BICKHBIX
MEPOTIPUATHIA, TIO 3alIUTE JOCTOMHCTBA M CBOOOMBI TpaK/aH, TaKUE 1EeTH, KaK BHEAPCHUE
JEWCTBEHHBIX MEXAaHM3MOB JICMCTBEHHOM 3allIUTHl U KOPEHHOE peOPMHUPOBAHUE CHUCTEMBI
perucTpanid  COOOIICHUH O TMPEeCTYIUICHUSX B  IPABOOXPAHUTEIBHBIX  OpraHax,
WCMOJIb30BAaHUE COBPEMEHHBIX METOJO0B B NPEAYNPEKICHUU  CIYy4aeB COKPBITHSA
MPECTYIUICHUI MPEICTABIICHBI.

[ToaTOMY Ba)KHBIM SIBJISIETCS OCYILIECTBIICHUE MPOKYPOPCKOTO HAI30pa 3a JAESITEIBbHOCTHIO
OPraHoB IPOKYpATYypbl, TO €CTh 3a HCIOJHEHUEM 3aKOHA, U MHOPSAKOM MHPEAOCTABIICHUS

WIMHHA JapakaH! OJIMIN YUyH €311. ucc...- TomkenT: Y30ekucton Pecriyonukacu born mpokyparypacu AkageMUuscCH.

2020 1. -b. 120.
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MPaBOBOM OIICHKW BBISBICHHBIM HEAOCTAaTKaM. B dYacTHOCTH, O3HAKOMJICHHWE W aHaJIU3
MPOKYPOPCKOTO HAA30pa 3a UCTIOJTHEHUEM 3aKOHOAATENHCTBA O O0phOE C MBITKAMHU HE TOJIBKO
C HAIMOHAJILHBIM 3aKOHOAATEIBCTBOM, HO M C MEXKIyHapOIHO-NPABOBBIMHU JTOKYMCHTAMH,
3aKOHOJIATEJILCTBOM PA3BUTHIX CTPaH, COBEPUICHCTBOBAHME HAA30pa 3a HCIOJIHEHHEM
3aKOHOJIATEIbCTBA O OOphOAa C MBITKAMU TIOCTY>KUT TIOBBIMICHUIO 3((PEKTUBHOCTH U
OMEPAaTUBHOCTU MIPOKYPOPCKOTO HAI30PA.
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